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FOREWORD 
This issue of ENVIRONMENTAL AFFAIRS commemorates the fifth 
anniversary of the National Environmental Policy Act of 1969 
(NEPA). In the short time since its effective date on New Year's 
Day, 1970, NEPA has received a wealth of attention from courts and 
commentators. The analytical energies poured into the Act have 
brought the goals of NEPA ever closer to fruition. The intricacies 
of NEPA's environmental impact statement have already been liti-
gated in well over 500 cases, and subtle distinctions tailoring this 
provision to individual characteristics of federal agency decision-
making have abounded. The federal judiciary has, on the whole, 
proved receptive to the compelling wisdom of NEPA's underlying 
theme-industrial society must exist symbiotically with natural 
processes which sustain it. Toward this end, the judiciary has devel-
oped sound principles for NEPA's interpretation. 
Yet, a full victory has not been won by any means. "The process 
of legal challenge, court ruling, and agency accommodation is far 
from complete ... " Anderson, NEPA IN THE COURTS, v (1973). 
Continued vigilance by NEPA supporters and perceptive, imagina-
tive utilization of the law by environmental plaintiffs will be neces-
sary to keep the young law growing and healthy. It is hoped that this 
commemorative issue of ENVIRONMENTAL AFFAIRS will contribute to 
the storehouse of ideas which facilitate more artful and refined use 
of NEPA by federal agencies, courts, and environmental lawyers. 
Professor Stuart L. Deutsch leads off the issue with a thorough 
survey of NEPA's first five years. By making liberal use of source 
materials, Professor Deutsch provides a helpful introduction to 
NEPA and highlights the two basic factors in NEPA's develop-
ment-The Council on Environmental Quality and the federal 
courts. Although the author restricts his discussion to matters de-
veloped by these two sources, he touches upon NEPA issues likely 
to receive increasing attention in coming years. 
Carolyn Daffron, an attorney practiced in NEPA litigation, then 
suggests means of preventing a serious misapplication of NEPA's 
requirements to Housing and Urban Development (HUD) low-
income housing projects. Ms. Daffron observes that both NEPA's 
impact statement procedure and substantive goals fully accommo-
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date the national objective of housing the poor. Through an analysis 
of Nucleus of Chicago Homeowners v. Lynn, 372 F. Supp. 147 (N .D. 
Ill. 1973), the author sets forth arguments to refute those who would 
attempt to use NEPA to impede placement of low-income housing 
in middle and upper-class white neighborhoods. 
Next in sequence, Professor Mark B. Lapping surveys and evalu-
ates methodologies currently available for environmental impact 
assessment. Professor Lapping's article demonstrates the difficul-
ties inherent in describing the "environmental impact of the pro-
posed action" as NEPA requires, and concludes by endorsing an 
environmental impact assessment methodology well-suited to 
NEPA's purposes. 
Articles by three ENVIRONMENTAL AFFAms staff members then fol-
low. First, Elizabeth A. E. Brown examines the extremely complex 
area of NEPA's applicability to joint federal and non-federal pro-
jects. Ms. Brown articulates the principles which have guided courts 
in determining when such projects are "federal" for purposes of 
NEPA. She goes on to suggest that by seeking a novel form of 
relief-"status quo regulations"-plaintiffs may more meaningfully 
advance principled environmental decision-making in activities 
involving federal and non-federal participants. 
T. Mary McDonald subsequently charts new ground through dis-
cussion of a topic that has already been the subject of probing com-
mentary-NEPA's substantive rights. Instead of advocating stricter 
standards of judicial review under NEPA, Ms. McDonald explores 
the significant interrelationships between the rigorous procedural 
review and more limited substantive review utilized by courts under 
the Act. Ms. McDonald contends that the judiciary, through adroit 
use of the reviewing tools already available, can effectively enforce 
NEPA's central substantive duties. However, the author suggests 
that NEPA's substantive duties are still in their infancy, and that 
a new duty-a duty of non-degradation-may yet be imposed on 
federal agencies under a stricter standard of substantive review. 
Gilda M. Tuoni completes the issue with consideration of how the 
public disclosure functions of NEPA can complement those of The 
Freedom of Information Act in environmental litigation. Certain 
information previously protected from disclosure by the exemptions 
of the Freedom of Information Act, Ms. Tuoni finds, may be subject 
to mandatory publication as part of NEPA's environmental impact 
statement. 
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